the United States, and they aim to level the playing field for U.S. multinational companies as compared to their foreign competitors. Two notable provisions in the TCJA are new § 163(j) and the base erosion and antiabuse tax (BEAT). Together these two sections, discussed in more detail below, provide a significant line of defense against excess deductions that could otherwise erode the U.S. tax base-thus protecting the tax base.
I. SECTION 163(J) EARNINGS STRIPPING

A. "Old" Section 163(j)
Section 163(j) was "amended" as part of the TCJA. 7 The use of quotations is intentional. Although new § 163(j) was nominally drafted as an "amendment" to then-existing § 163(j) (what I will refer to as "old § 163(j)"), it replaced old § 163(j) in its entirety. 8 For this reason, it is generally easier to think of amended § 163(j) as a new section. Nevertheless, understanding old § 163(j) is still useful in understanding new § 163(j).
Old § 163(j) was added to the Code in 1989 as an "earnings stripping" provision designed to prevent U.S. tax base erosion through excessive interest expense deductions for interest paid or accrued by corporations to foreign related parties, where such interest expense was fully or partially exempt from U.S. federal income tax. 9 Importantly, old § 163(j)'s application was limited to certain thinly capitalized corporations-it applied to corporations that had a debt-to-equity ratio exceeding 1:1.5 at the end of the corporation's taxable year. 10 If a corporation was subject to old § 163(j), its deduction for interest expense was limited to the extent that its net interest expense exceeded 50% of the corporation's "adjusted taxable income" for the year.
11
Interest expense not 7 Id. § 13301(a), 131 Stat. at 2117-21 (codified at § 163(j)). 8 Id. 10 I.R.C. § 163(j)(2)(A)(ii) (2017). 11 Id. § 163(j)(2)(B)(iii)(I). If a corporation was a partner in a partnership, the corporate partner's distributive share of any interest income and/or interest expense paid or accrued by the partnership was allowed as a deduction ("disallowed interest expense carryforward") could be carried over indefinitely (and treated as incurred in such subsequent years).
12
Moreover, to the extent that 50% of the corporation's adjusted taxable income exceeded its net interest expense, this excess (referred to as "excess limitation") could be carried forward for three years (and used to "free up" interest expense deductions in such future years).
13
B. "New" Section 163(j)
New § 163(j), applicable for taxable years beginning after December 31, 2017, 14 applies much more broadly than old § 163(j). As a threshold matter, new § 163(j) dispenses with the debt-to-equity ratio requirement in old § 163(j), and therefore applies regardless of whether the company is thinly capitalized or not.
15
In addition, new § 163(j) applies to all taxpayers-not solely corporate taxpayers.
16
There are specific (and quite complicated) rules addressing its application to partnerships that I will not address here. In any event, by broadening the base of taxpayers to whom § 163(j) applies, and expanding it to cover all "business" interest expense (i.e., not solely related party interest expense), new § 163(j) requires taxpayers-including those to which old § 163(j) applied-to reassess their capital structure, and their ability to deduct interest expense.
New § 163(j) introduces a new term: "business interest."
17
Specifically, new § 163(j) disallows a taxpayer's deduction of "business interest expense" treated as interest income and/or expense paid or accrued by the corporate partner itself for purposes of old § 163(j). Id. § 163(j)(8)(A)-(B). 12 Id. § 163(d)(2), (j)(2)(B)(i)(II)-(ii). 13 Id. § 163(j)(2)(B)(i)(II)-(iii). A corporation and any members of the same affiliated group (as defined by § 1504(a)) were treated as a single taxpayer for purposes of old § 163(j), regardless of whether the taxpayer and its affiliated group members filed a consolidated return (the "super-affiliation rules"). 15 See I.R.C. § 163(j)(2)(A). 16 Id. § 163(j)(3)-(4). 17 Id. § 163(j)(1). Although "floor plan financing interest" technically falls within the definition of business interest expense, such interest expense is specifically included in determining the business interest expense limitation and thus, not subject to limitation under § 163(j). See id. § 163(j)(1)(C).
to the extent that such amount exceeds the sum of "business interest income" for such taxable year, 30% of adjusted taxable income, and floor plan financing interest.
18
Similar to old § 163(j), business interest expense not allowed as a deduction for any taxable year ("disallowed interest expense") is treated as business interest expense paid or accrued in the succeeding taxable year; however, taxpayers are no longer allowed to carryforward any excess limitation.
"Business interest income" is defined as the amount of interest "properly allocable to a trade or business" which is includible in a taxpayer's gross income for the taxable year (not including investment income).
22
Interestingly, the definitions of business interest income and business interest expense are not symmetrical.
23
The expense side is limited to interest on indebtedness, and therefore would not seem to apply to amounts deductible as interest for tax purposes that do not relate to indebtedness (e.g., imputed interest under § 483).
24
The definition of interest income does not contain the qualifier "on indebtedness," and thus would seem to include any amounts treated as interest for tax purposes, irrespective of whether there is 
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25
The legislative history does not reflect an intent to provide for this asymmetrical treatment.
26
As discussed, a taxpayer's ability to deduct interest is largely a function of its "adjusted taxable income."
27
Under new § 163(j)(8)(A), "adjusted taxable income" means taxable income computed without regard to: (1) any non-trade or business income, gain, deduction, or loss; (2) "any business interest [expense] or business interest income"; (3) "the amount of any net operating loss deduction"; (4) qualified business income deductions (under § 199A); and (5) for taxable years beginning before January 1, 2022, "any deduction allowable for depreciation, amortization, or depletion." Section 163(j) is thus the opposite of fine wine-it gets worse with time.
28 Beginning in 2022, taxpayers' net business interest expense deductions will be limited to 30% of earnings before interest and taxes (EBIT) (e.g., there will be no addback of depreciation, amortization, or depletion), plus any floor plan financing interest.
29
As noted above, new § 163(j) broadened the application of old § 163(j) to apply to all taxpayers, including partnerships. 30 It also contains a number of exceptions (some of which are elective). 31 Specifically, § 163(j)(7) excludes from the definition of "trade or business": (1) "performing services as an employee"; (2) "any electing real property trade or business"; (3) "any electing farming business"; and (4) certain utilities providers.
32
It pays to have friends in high places. 25 Id. § 163(j)(1). 26 See H.R. REP. NO. 115-466, at 386-87. 27 I.R.C. § 163(j)(1)(B). 28 David Lee Murphy (author of the country classic Dust on the Bottle, released in 1994) no doubt is shaking his head in disapproval-it's supposed to get sweeter with time! 29 I.R.C. § 163(j)(8)(A)(v). Section 163(j) also grants the Secretary of the Treasury the authority to make additional adjustments in order to determine adjusted taxable income for purposes of § 163(j), which may further reduce the limitation amount and therefore reduce the amount of interest expense available for a deduction. See id. § 163(j)(8)(B). 30 Id. § 163(j)(4). 31 See id. § 163(j)(7). 32 Id. § 163(j)(7)(A). Note that the special depreciation rules in § 168(k) (which permit 100% depreciation for certain property acquired between September 29, 2017 and December 31, 2022) do not Finally, pursuant to recent IRS guidance discussed below, 33 new § 163(j) is expected to apply on a consolidated group basis. 34 Accordingly, if one member of a group (e.g., the group treasury entity) has a significant amount of debt (but limited taxable income), while another group member has significant taxable income (but minimal interest expense), the income from the latter group member will be considered in determining the deductibility of the group's business interest expense.
35
C. Regulatory and Administrative Guidance
The first guidance under new § 163(j) came in the form of IRS Notice 2018-28, which was released on April 16, 2018.
36
Notice 2018-28 provides that the Treasury and IRS intend to issue proposed regulations that will address a number of issues, including the interaction of new § 163(j) with the new § 59A, which relates to the BEAT. 37 Specifically, Notice 2018-28 provides that the disallowed interest expense under old § 163(j) that was paid or accrued to a foreign related party and carried forward to a taxable year beginning after December 31, 2017, which is otherwise deductible in such year, will be treated as a base erosion payment for purposes of § 59A. . 36 See Notice 2018-28, supra note 34, § 1, at 492. 37 Id. § 3, at 493. 38 Id. Section 59A(c)(3) also provides coordination rules for new § 163(j) and the BEAT in determining modified taxable income where the taxpayer is subject to interest deduction limitations, providing that any reduction in a taxpayer's interest deduction under § 163(j) is first allocated to interest paid to third parties, then to related parties. See I.R.C. § 59A(c)(3); see also Notice 2018-28, supra note 34, § 1, at 492.
Notice 2018-28 also indicated that proposed regulations would apply new § 163(j) at the consolidated group level.
39
Treasury and the IRS released proposed regulations under new § 163(j) on November 26, 2018.
40
The proposed regulations are generally consistent with Notice 2018-28. For example, the proposed regulations confirm that new § 163(j) applies on the consolidated group level. 41 Also, the proposed regulations confirm that all interest income and interest expense of a corporate taxpayer are business interest income and expense. 42 However, the proposed regulations introduce a number of new rules and definitions that appear to expand the scope of new § 163(j) beyond the statutory language. For instance, the proposed regulations contain a definition of "interest" that includes not only items that are generally considered interest for tax purposes but also certain "interest equivalents," such as income, deduction, gain, or loss on certain hedging transactions; 43 guaranteed payments for the use of capital; 44 and debt issuance costs. 45 In addition, the proposed regulations provide that new § 163(j) applies to controlled foreign corporations (CFCs) 46 as well as foreign persons with effectively connected income. However, as discussed below, recently proposed BEAT regulations address the interaction of these two provisions and, contrary to Notice 2018-28, provide that disallowed interest expense under old § 163(j) that was paid or accrued to a foreign related party and carried forward to a taxable year beginning after December 31, 2017, which is otherwise deductible in such year, will not be treated as a base erosion payment for purposes of § 59A. 49 The regulations are proposed to apply to tax years ending after the date of publication of the final regulations in the Federal Register.
50
Comments on the proposed regulations are due February 26, 2019.
51
Significant comments on the proposed regulations are expected from taxpayers and tax practitioners. Whether these comments will result in final regulations materially different from the proposed regulations remains to be seen.
II. THE BEAT
Another significant anti-base erosion provision included as part of the TCJA that has broad impact is new § 59A-commonly referred to as the BEAT. The BEAT provides for what is akin to an alternative minimum tax generally applicable to large multinational companies, 52 and it is effective for tax years beginning after December 31, 2017.
53
If applicable, the BEAT provides for a minimum tax rate of 5% for 2018, 10% for years 2019 through 48 Id. 2025, and 12.5% thereafter (to address budgetary concerns in enacting the TCJA).
54
A. Description of the BEAT
As noted, the BEAT generally applies to large multinational companies. 55 Specifically, the BEAT applies to corporations (other than a RIC, REIT, or S corporation) whose average annual gross receipts for the prior three-year period are at least $500 million, and whose "base erosion percentage" (generally, the percentage of its overall deductions that relate to base erosion payments) is at least 3%.
56
These two thresholds, gross receipts and the base erosion percentage, are determined on a controlled-group basis, 57 notwithstanding that the actual BEAT liability is calculated at the separate-entity level.
58
As a result, large foreign-based multinational companies with relatively small U.S. operations may nevertheless be subject to the BEAT.
59
If applicable, the BEAT generally applies to otherwise deductible payments made to foreign related parties and relates to cross-border intercompany loans, licenses, and services. 60 To this end, a payment subject to the full withholding tax is not added back in computing a company's modified taxable income (and only a portion is added back if the payment is subject to a reduced withholding tax rate).
61
Certain payments are not base erosion payments and are added back when computing a company's modified taxable income. For example, payments to foreign related parties that are properly accounted for as part of the cost of goods sold (COGS) (e.g., purchases of inventory) are not deductible payments, and therefore are not base erosion payments.
62
Because of this favorable tax treatment for amounts included as part of COGS, 63 taxpayers should consider the extent to which any otherwise deductible amounts are properly capitalizable as an inventory cost (and if so, whether a change in their method of accounting would be required). Another type of excluded payment is the cost portion of any payments for services that are eligible for the "services cost method under [ §] 482" (as modified by the BEAT provisions). 64 Finally, a base erosion payment does not include a payment made pursuant to a derivative if certain requirements are satisfied. 65 Importantly, the BEAT does not take away an otherwise allowable deduction. In this sense, it is different from new § 163(j), which can defer affiliated group as the surrogate foreign corporation. Id. § 59A(d)(4). For purposes of the BEAT, the term "related party" includes: (1) any 25% owner of the taxpayer (by vote or value), (2) any person who is related (within the meaning of § 267(b) or § 707(b)(1)) to the taxpayer or any 25% owner of the taxpayer, and (3) any other person who is related (within the meaning of § 482) to the taxpayer. See id. § 59A(g)(1). 61 See id. § § 59A(c)(2)(B), 1441(a)-(b). 62 See H.R. REP. NO. 115-466, at 657 (2017) (Conf. Rep.). ("Base erosion payments do not include . . . payments for costs of goods sold."). 63 Id.
64 I.R.C. § 59A(d)(5)(A). Specifically, an amount paid or accrued by a taxpayer for services will not be a base erosion payment if:
(A) such services are services which meet the requirements for eligibility for use of the services cost method under [ §] 482 (determined without regard to the requirement that the services not contribute significantly to fundamental risks of business success or failure), and (B) such amount constitutes the total services cost with no markup component.
Id. § 59A(d)(5)
. 65 See id. § 59A(h)(1)-(2). interest expense deductions. 66 Instead, it remedies the U.S. tax base reduction by imposing a tax equal to the excess of (1) 10% (for years 2019-2025) of a taxpayer's "modified taxable income" over (2) the taxpayer's normal tax liability (determined without regard to certain credits). 67 A taxpayer's modified taxable income is equal to its taxable income computed without regard to deductions for base erosion payments, as well as the base erosion percentage of the taxpayer's net operating loss deduction for the year. 68 As a grossly simplified example, if a U.S. company has $200 of taxable income, after deducting $300 interest paid to a foreign affiliate (assuming no other deductions), it would compare 10% of the $500 "grossed up" income (i.e., $50) with its normal tax liability (i.e., $42, assuming a 21% tax rate on $200 taxable income). The difference, $8, would equal the taxpayer's BEAT liability. In real life, as with many other tax regimes, the BEAT calculation is more complicated when taking into account adjustments provided for by certain tax credits and net operating loss deductions, 69 as well as exceptions to the types of payments that constitute base erosion payments. 70 Finally, Congress understood that § 163(j) and the BEAT could overlap-for instance, both could apply to interest deductions on debt issued by U.S. corporations to foreign related parties. To this end, the BEAT specifically provides that amounts disallowed under § 163(j) shall be allocable first to debt issued to unrelated third parties. 71 In so doing, the amount of interest deductions required to be added back in computing the taxpayer's BEAT liability is maximized. 
III. CONCLUDING REMARKS
In issuing proposed regulations under new § 163(j) and the BEAT, Treasury and the IRS answered many previously unanswered questions and raised many more. Significant comments are expected, meaning Treasury and the IRS will have their hands full as they attempt to address such comments and release final regulations. Given that final regulations are expected later this year, commenters and other interested parties won't need to wait long to know how Treasury and the IRS respond to their comments. Then, the fun can begin again.
